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Constitutional law -- Distribution of legislative authority
-- Aeronautics -- Provincial laws for building codes and
development charges muset be read down not to apply to
redevelopment project at federally owned intermational airport
-- Federal jurisdiction over aerocnautics not limited to aerial
navigation and including constructlon and operation of airports
-- Entire redevelopment project at Pearson Airport falling
under aeronatics power and because federal authority is
exclusgive provincial laws cannot affect that essential core.

Congtitutional law -- Distribution of legislative authority
-- Federal undertaking -- Provincial lawa for building codes
and development charges not applying to redevelopment projact
because Pearson Alrport forming part of federal undertaking
under s8. 92(10) (a) and provincial regime would affect vital or
integral part of federal enterprise -- Constitution Act, 1867,
8. 92(10) (a).

Conastitutional law -- Distribution of leglislative authority
-- Federal public property -- Provinclal laws whose subject-
matter is land or land property development cannat apply to
federal Crown property -- Federal Crown having continuing
property interest in land at Pearson Airport leased to
Greater Toronto Airports Authority which would be directly
affected by provincial building code regime,

Municipal law -- Interjurisdic¢tional immunity -- City that
cannot enforce provincial building code laws or recover costs
for redevelopment project at federally owned international
airport due to principle of interjurisdictional immunity should
apply for grant in lieu of taxes under Municipal Grants Act --
Municipal Grants Act, R.8.C. 1985, c. M-13.

Legter B. Pearson International Airport is on federal Crown
land, most of which is in Missigsauga. Under geparate leasas
with the federal Crown, the GTAA and Nav Canada operate the
airpert and the civil air navigation system. To accommodate
dramatic increases in the number of passengers and cargo coming
into and going out of the airport, the GTAA and Nav Canada have
begun a massive redevelopment project. This project includea

the consgtruction of a large new passenger terminal to replace
Terminals 1 and 2, ag well as three new runways and a new air
traffic¢ control tower.

The City of Mississauga contends that the Building Code Act,
1992, 5.0. 1992, ¢. 23 and regulations passed under it, apply



to all new buildings constructed at Pearson Airport. It also
claims that the GTAA and Nav Canada mugst pay development
charges levied by Mississauga under the Development Charges
Act, R.8.0. 1990, ¢. D.9. The question is whether Parliament's
exclusive legislative authority in relation to aeronauticsa,
federal undertakings or public property under the Constitution
Act, 1867 requires that the Ontario building code regime,
including the development charges, be read down not to apply to
the construction cf new buildings at Pearson Alrport.
Altermatively, the City of Misaissauga seeks declarations that
the GTAA is not entitled to rely on the National Building Code,
that the GTAA and Nav Canada have a common law cbligation to
compengate the City in an amount equivalent to its development
charges, and failing payment, that the ¢ity can refuse to
provide fire and emergency services at the airport.

Mississauga appealed a decision by MacPherson J., which
decided all issues againat the city.

Held, The appeal should be dismissed.

" The central queation is whether the Building Code Act should
be read down not to apply to the redevelopment of Pearson
Airport because that redevelopment lies within Parliament's
exclusive jurisdiction over aeronautics, because it comprises a
federal undertaking, or because Pearson Airport is on property
owned by the federal government. Federal jurisdiction cver
aeronautics includes much more than aerial navigation in the
strict sense, and includes the construction of airport
buildings and the coperation of airports. The entire
redevelopment project, therafore, comes under the aeronautics
power. Because federal lagislative power is exclusive,
provincial laws cannot affect that essential core. A provincial
law, valid in most of its applications, must be read down not
to apply to the core of exclusive fedaral power. Under the test
of interjurisdictional immunity, a provincial law that affects
a vital or essential or integral part of a federally regulated
enterprise cannot apply to that enterprise. Provincial or
municipal laws that seek to regulate the physical structure of
airports and airport buildings will affect a vital or integral
part of an aercnautics undertaking. The Building Code Act and
Development Charges Act stand on the same constiltutional
footing as provincial planning and zoning legislation, none of
which applies to the construction of airports. The entire
redevelopment was essential for the operation of the airport
and a building-by-building analysis was unnecaessary.

Pearson Airport alsc forms part of a federal work or
undertaking under s. 92(10) (a), and the regime does not apply
because it would affect a vital or integral part of a federal
enterprise. Moreover, provineial lawa whose very subject is
land or property development cannot apply to fedaral Crown
property. Conatitutionally, a municipality cannot require that
buildings constructed on federal property be built to municipal
standards. Although the GTAA has leased the land at Pearson
Airport for 60 years, the Crown has a continuing property
interest in the leased land, which would be affected by
provincial property development legiglation. The deeming
proviailon between the landlord (the federal Crown) and the
.tenant (the GTAA) affects certain rights between those parties
but cannct affect the rights of third parties, such as



Mississauga, or affect the legal status of new buildings as
federal property for constitutional purposes. The federal Crown
has a continuing property interest in Pearson Alrport, which
would be directly affected by Ontario's building code regime.

Mississauga has no atanding to c¢laim that the GTAR was not
entitled to apply the Naticnal Building Code under the terms of
the ground lease because Mississauga is not a party to that
agreement. Nor is the City entitled to recover the capital
costs it incurred in providing municipal services, because
there is no common law obligation to pay. In addition,
Mississauga has another remedy available to it, which is to
apply for a grant in lleu of taxes ("GILT") under the federal
Municipal Grants Act. As to the requirement to provide fire and
emergency services, the benefit/burden principle does not apply
in cases of interjurisdictional immunity. Nor is there anything
in the Fire Protection and Prevention Act, 1997, 8.0. 1997, c.
4 to suggest that the delivery of fire services is conditional
on compliance with the Ontario building code regime. Finally,
Mississauga must apply for a GILT, which is the statutory
mechanism that is meant to ensure that the federal Crown pays
its fair share of the coats of provincial and municipal
services from which it benefits.
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dismissing an application by the City of Mississauga for



declarations that its building code and development charges
regimes applied to a redevelopment at Pearson International

Airport.
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The judgment of the court was delivered by

LASKIN J.A.: -—-
A. Introduction

{1] The central guestion on this appeal ia whether
Parliament's exclusive legislative authority over aeronautics
or federal undertakings or over federal Crown property
precludea the City of Misgslassauga from regulating the
construction of new buildings at Lester B. Pearson
International Airport.

[2] Pearson Airvport is on federal Crown land, most of which
is in Mississauga. Under separate leases with the federal
Crown, the Greater Toronto Alrporta Authority ("GTAA") and Nav
Canada operate the airport and the civil air navigation system.

[3] Pearson Ailrport is already Canada's largest airport. Over
the naxt two decadea, however, the number of passengers and the
amount of alr cargo coming into and going out of the airport is
expected to increase dramatically. To meet these increasesg, the
GTAR and Nav Canada have begun a massive redevelopment project.
The radevelopmant includes the construction of a large new
pasgsenger terminal to replace Terminals 1 and 2, three new
runways and a new air traffic control tower.

[4] Mississauga contends that the Building Code Act, 1592,
8.0. 1992, c. 23 and the regulation passed under it, thae
Ontario Building Code, R.R.O. 1990, Reg. 61, apply to all new
buildings constructed at Pearson Airport. It also claims that
the GTAA and Nav Canada must pay development chargea levied by
Misslssauga under the Development Charges Act, R.S.0. 18990, c.
D.9 and the City's development charges by-law. Thus, the main
issue in thils litigation is whether Parliament'as exclusive
legislative authority in relation to aeronautica, federal
undertakings or public property under the Constitution Act,
1867 requires that the Ontario building code regime, which
includes Mississauga's development charges, be read down not to
apply to the construction of new buildings at Pearson Airport.

[5] If Misaissauga falls on these constitutional issues, it
asks for a declaration that the GTAA is not entitled to rely on
the National Building Code, 1335 (Ottawa: National Research
Council Canada's Institute for Research in Construction, 1995),
a declaration that the GTAA and Nav Canada have a common law
obligation to compensate the City in an amount equivalent to
its development charges and that, failling payment, a



declaration that the City can refuse to provide fire and
emergency services at the airport.

[6] In thorough and well-written reasons reported at (1899),
43 Oo.R. (34) 9, 50 M.P.L.R. (2d4) 54, the applications judge,
MacPherson J., decided all issues against Mississauga.
Misgsissauga now appeals to this court and is supported by the
Regional Municipality of Peel, The Attorney General of Canada
supports the position of the respondents, the GTAA and Nav
Canada.

[7] Misslssauga's appeal raises the following six igsuas:

1. Did the applicationsa judge err in holding that Ontario's
building code regime does not apply to the redevelopment of
Pearson Ailrport because it would intrude into Parliament's
exclugive jurisdiction over aerconautics?

2. Did the applications judge err in holding that Ontario'a
building code regime does not apply to the redevelopment of
Pearson Alrport because it would intrude into Parliament's
exclugive jurisdiction over a federal undertaking?

3. Did the applications judge err in holding that Ontario's
building code regime does not apply to the redevelopment of
Pearson Alirport because it would intrude into Parliament's
exclusive jurisdiction over federal Crown property?

4. Did the applications judge err in holding that Mississauga
had no standing to c¢laim that the GTAA was not entitled to
apply the National Buillding Code under . 14.03 of the
ground lease betwean the federal Crown and the GTAA?

5. Did the applications judge err in refusing to grant a
daclaration that Mimssimsauga is entitled to "fair,
reasonable and equitable compensation" for its capital
costs connected with the redevelopment of Pearson Airport?

6. Did the applications judge err in refusing to grant
Mississauga a declaration that it is not required to
provide fire and emergency services at Pearson Airport
unless the GTAA and Nav Canada are required to pay the
development charges levied by Mississauga?

[8] For the reasons that follaw, I conclude that MacPherson
J. did not err on any of these iasues. I would therefore
dismiss Misgigsauga'a appeal.

B. Background Facts

[S] Pearson Airport is the largest ailrport in Canada and the
seventh largest in North America. It occupies about 4,400 acres
of land. But for a small portion in Toronto, all the airport
land is in Mississauga. Tndeed, the airport covers 10 per cent
of all the land in Missisesauga. As MacPherson J. observed, the
clty and the airport enjoy a close relationship: residents of
Miggissauga work at the airport; in turn, the airport generates
subgtantial revenues for the City.

[10] Until about the mid-1990s, Pearson Airport was owned and
operated by the federal Crown. In 1594, the federal Crown went



from being an owner and operator of airports to an owner and
landlord. That year, the Government of Canada published the
National Airports Policy, which called for the
commercialization both of Canadian air navigation and Canadian
airport services. Under this policy, the federal Crown retains
its control over aeronautics and maintains its role as
regqulator of alr safety and security. But it now leasas
airports to private operators called Canadian airport
authorities, which are "free to operate alrports on a
commercial basis".

[11] The National Airportse Policy led to the creation of the
GTAA and Nav Canada. The GTAA is a private non-profit
corporation. Ite board of directors consists of nominees from
the Regional Municipalities of Durham, Halton, Peel and York,
the City of Toronto, the Province of Ontaric and the federal
government. GTAA Board members reflect the interests of
business, organized labour and conaumers. In December 1956, the
federal Crown leased Pearson Alrport to the GTAA under a 60-
year ground lease. As thae local alrport authority, the
GTAA's mandate is to manage, operate and develop the airport
for the term of the lease.

{12] Nav Canada 18 also a private non-profit corporation.
Established under the Civil Air Navigation Service
Commercialization Act, S.C. 1996, c. 20, the corporation has
the excluasive right and obligation to own, operate and develop
Canada's civil air navigation system. Thig system includes air
traffic control systema and a variety of communication,
navigation and information services provided to aircraft in
Canadian-controlled airspace. Theae services are provided
through numerous facilities across Canada, inc¢luding seven air
control centreg, 81l flight service gtations, one stand-alone
terminal control unit and 44 air traffic control towers. At and
around Pearson Airport is an extensive network of air
navigation facilitiea ineluding bulldings. aeronautical radio
antenna towers, and other radar systems and navigatiomal aids,
which are functionally integrated with other installations
across the country t¢ form a national system.

[13] One of the facilitiea at Pearson Airport is the new air
traffic control tower, the most technically advanced control
towar in Canada. Development of the tower began in February
1995. The tower was built and operating by 1398. The federal
Crown has leased the site for the control tower to Nav Canada
under a 60-year lease.

[14] In 1997, Pearson Airport handled about 26.1 million
passengers and approximately 379,000 tonnes of ajir cargo. Huge
increases in these numbers are forecast. Passenger use is
expected to rise to 28 million annually by this year, to 36
million by 2010 and to 50 million by 2020. Alr cargo traffic is
expected to grow by 3.8 per cent annually until 2005 and by 2.5
per cent after 2005. To meet this growth, the GTAA and Nav
Canada have begun the redevelopment project that is the subject
of this litigation. The redevelopmant has four parts:

(1) The airside development project: The purposae of this
project ia to increase airfield capacity and operational
efficiency at Pearson Airport. In addition to the new air
traffic contreol tower constructed by Nav Canada, this



project includes three new runways and associated taxiways
at an eatimated coat of £362 million, a new six-bay de-
icing facility, and an advanced aircraft surface
monitoring and guidance control system to increase airport
capacity during poor weathex.

(i1) The terminal development project: Under this project,
Terminals 1 and 2 will be replaced with a single terminal
on the same site, five times the size of the two existing
terminals. The new terminal will include a three-level road
system, a new integrated ground tramsportation facility and
a multi-level 12,500-space public parking garage. It is
estimated to cost $2.55 billion.

(1ii) The infield development project: This project is designed
to maet the demand for ancillary aviation facilities and to
accommodate tenants who will be relocated because of the
terminal development project. Air cargo and flight kitchen
tenants will be relocated to a multi-tenant air cargo
complex and separate flight kitchen facilities on the
infield between the runways. A new hangar will be built for
747 aircraft. New access routes will link the infield with
the passenger terminal apron and with the highway syatem
to the west of the airport.

(iv) The utilities and airport support system: This project
will provide an expanded electrical network, new heating,
roofing and sewage systems, ilmproved telecommunications and
fire-fighting facilities for the airport.

[15] When completed, this massive redevelopment will equip
Pearson Airport to handle up to 50 million passengers annually.

[16] Mississauga contends that the GTAA and Nav Canada
require building permits to construct thease new facilitieas.
Under the city's development charges by-law, to obtain building
permits the GTAA and Nav Canada muat first pay the City's
development charges. Migsismauga says the redevelopment of the
ajirport will impose a greater burden on the City's municipal
services, especially road, atorm, water, fire and emergency
services. Before the litigation began, Mississauga c¢laimed
development charges of $14.5 million; during the litigation,
Migssisgsauga revised its claim to approximately $47.3 million.
Mississauga is also responsible for collecting development
charges levied by the Regional Municipality of Peel,

[{17] The faederal Crown disputes Migsiassauga's constitutional
jurisdiction to impose the Ontarioc Building Code and its
development charges by-law on the redevelopment of Pearson
Airport. Nonetheless, the federal government’'s standard
practice ig to raquire all contractors building aviation
facilities on federally owned land to apply for a municipal
building permit or to at least tender an amount equivalent to
the building fee to the appropriate municipality. The federal
government refers to this policy of voluntary compliance as its
"good neighbour pelicy". It has adopted this policy as a
courtesy to municipalities so they may be consulted about any
aviation-related construction, Thua, for example, in 19956,
Transport Canada applied to Migsissauga for a building permit
for the new alr traffic control tower and tendered the permit
fee of approximately $36,000. Misgilssauga, however, demanded



payment of development charges of approximately $150,000 before
isguing a permit. Transport Canada re fused to pay these
charges and a permit was never issued. The impasse over whether
Mississauga can impose development charges on the redevelopment
of Pearson Alrport precipitated this litigation.

C. The Statutory Scheme
1. The Provincial Regime

[18] This litigation challenges the application to Pearson
Airport of two Ontarilo statutes, the Building Code Act and the
Development Charges Act.

[19] Every municipality in Ontario must comply with the
Building Code Act and the regulation passed under it, the
Ontario Building Code. The Act and its Code prescribe standards
for the construction and demolition of buildings. Among these
standards are those that govern "the manner of construction and
types and quality of material used" (s. 34(1) el. 3); "the
design of buildings and the use to which they may be put" (a.
34(1), e¢l1. 5); and the "conditiones under which the use of
material, systems and building designs that are not authorized
in the code may be allowed under aection 9" of the Act (s.
34(1) cl. 6)., Section 9 ia an equivalency provision permitting
the chief building official of a municipality to approve these
materials, asystems and building designs if they "will provide
the level of performance regquired by the building code".

[20] Section B of the Act prohibits any person from
constructing or demolishing a building without a building
permit. And a munic¢ipal building official cannot issue a permit
for any construction or demolition that contravenes the Act or
the Ontario Building Code, or "any other applicable law", such
as planning or zoning by-laws.

[21] Municipalities and their building inspectors have wide
powers under the Act to enforce compliance with the statute and
the Ontario Building Code. Mississauga has supplemented this
statutory and regulatory regime by passing a building (permits)
by-law establishing classes of permits, and the procedures and
fees for obtalning a permit.

[22] The Development Charges Act authorizes municipalities to
pads by-laws that would impose development charges against land
whose development would increase the need for municipal
services. A development charge is defined in the statute as "a
charge imposed with respect to growth-related net capital costs
againat land" and thus is a form of tax on land. Under the Act,
Mississauga council passed By-law 5§32/91, which eastablishes
development charges in the City of Migsissauga.

[23] Importantly, under s. 9(1) of the statute, a development '
charge ig payable on tha date a building permit is issued and,
under s. 9(2), a municipality is not required to issue a
building permit unless the development charge has been paid.
Therefore, if the GTAA and Nav Canada ara raquired to comply
with the Building Code Act and the Ontarlo Building Code to
obtain building permits for the redevelopment of Pearson
Alrport, they muat firat pay the development charges imposed by
Mississauga.



[24] In these reasons, I refer to the Building Code Act, the
Ontario Building Code and Mississauga's building permits and
development charges by-laws, c¢ollectively, as the Ontario
building code regime.

2. The Federal Regime

[26] The Govermment of Canada has its own regime for the
desgign and construction ¢of ailrports. Under the Aeronautics Act,
R.S.C. 1985, ¢. A-2, the Minister of Transport is responaible
for constructing, maintaining and operating "aerodromes*, or
airports. Because federal employees work 1ln airports,
regulations under the Canada Labour Code regquire their design
arid construction to meet the standards in the National Building
Code and the National Fire Code, 1995. As I will discuss, under
the ground lease between the Govermnment of Canada and the GTAA,
these national codes apply to the construction of new buildings
at Pearson Airport unless the GTAA and Misgissauga can conclude
an agreement on the applicability of the Ontario Building Code.
So far, they have failed to do so.

[26] In constyucting the new alr traffic control tower at
Pearson Airport, Nav Canada must also comply with these
national cades, as well as with Transport Canada's control
tower @lte and design standards, and with a variety of other
federal and intarnatilonal standards for a civil air navigation
aystem.

[27] This then is the legisglative and regulatory framework
for the conastitutional issues rYaised in this litigation.

D. The Litigation

[28] MacPherson J. heard three applications together, two
brought by the GTAA and one brought by Mizsissauga. The GTAA's
applications and Mississauga's application mirror each other.
In one of its applications, the GTAA sought a declaration that
Ontario's building code regims, which includes the development
charges levied by Mississauga, does not apply to it or to
Pearson Airport. In the other, the GTAA appealed decisions by =a
Mississauga building inspector that ordered compliance with the
Ontario building code regime in the demolition of the
adminigstration building and the construction of a new fire hall
at the airport.

[29] In its application, Mississauga sought various heads of
declaratory relief against the GTAA and Nav Canada for their
refugal to comply with the Ontarioc building code regime and to
pay development charges. MacPhergson J. allowed both
applications brought by the GTAA and dismissed the application
brought by Mississauga. I have concluded that MacPherson J. was
correct in his disposition of all three applications.

E. The Issues

1. Did the applications Jjudge err in holding that Ontario's
building code regime does not apply to the
redevelopment of Pearson Airport because it would
intrude into Parliament's exclusive jurisdiction over
aeronautics?



[30] The central question on this appeal 1s whether the
Building Code Act should be read down not to apply to the
redevelopment of Pearson Ajirport because that redevelopment
lies within Parliament's exclusive jurisdiction over
aeronautics or a federal undertaking, or because Pearaon
Airport is on property owned by the federal Crown. I will deal
first with whether MacPhergon J. erred in concluding that
ontario's building code regime would intrude into the exclusive
federal legislative authority over saeronautics.

[31] A long line of Supreme Court of Canada decisions has
held that Parliament's general power to make laws for the
peace, order and good government of Canada gives it exclusive
legislative authorilty over aeronautlics: see Re Regulation &
Control of Aerconautics in Canada, [1932] A.C. 54, 101 L.J.P._C.
1 (P.C.) and Johannesson v. Weat St. Paul, [1952] 1 S.C.R. 292,
[1951] 4 D.L.R. 609. As MacPherson J. observed at p. 27,
aeronauti¢s falls under the "national dimensions" component of
the peace, order and good government power.

[32] Mississauga submits, however, that the Ontario Building
Code applies to the redevelopment at Pearson Airport. It says
that both Nav Canada and the GTAA must obtain buillding permits.
Under the Ontario building code regime, to ohtain these permits
Nav Canada and the GTAA must firgt pay the development charges
levied by the City.

[33] Missiasauga makes four arguments in support of its
submission. First, it contends that the federal power over
aeronautics 18 limited to "those matters which are required for
the flight of the aircraft". Second, it maintains that even if
the federal aeronautics power is not limited in this way,
Ontario's building code regime would not Impair or interfere
with aeronautical operxations at Pearson. Third, it argues that
building codes differ from zoning by-laws, and therefore the
case law holding that provincial planning and zoning
legislation does not apply to airports has no relevance te this
case. Mississauga's fourth and alternative argument is that
some of the buildings to be constructed at Pearson Airport do
not fall within the aercnautics power and that the applications
judge therefore erred by not examining the buildings
individually.

[34] Missigsauga's first arqument addresses the scope of the
federal power over aeronautics. Mississauga submits that
aeronautics 18 limited to aerial navigation. It includes
airside facilities but not groundaside facilities. On this
submission, federal juriadiction over aaeronautica includes
runways, air traffic controls and taxiways, but not passenger
terminal buildings, cargo facilities and parking lots. Even if
Mississauga is correct, the new alr traffic control tower built
and operated by Nav Canada comes squarely within the federal
aercnautics power., However, Mississauga is not correct.

[35] The case law has rendered the distinction between
airside and ground-side faclllties argued for by Mississauga
untenable. The Supreme Court of Canada has held that the
federal jurisdiction over aeronautics includes much more than
aerial navigation in the strict sense. It includes the
congtruction of airport buildings and the operation of



airports. Iacobucci J. concisely stated the scope of the
federal aeronautlcs power in Air Canada v. Ontarlo (Liguor
control Board), [1997] 2 8.C.R. 581 at p. 610, 148 D.L.R. (4th)
193 at p. 212: ". . . the federal aercnautics jurilsdiction
encompasses not only the regulation of the operation of
aircraft, but also the regulation of the operation of
airporta”. I therefore agree with MacPherson J.'s conclusion on
this point, at p. 28:

However, it 18 clear that federal jurisdiction is not Just
celegtial; it is also terrestrial. It extends to those things
in the air and on the ground that are essential for "aerilal
navigation” or "air transportation” to take place.

A long line of cases establishes that alxrporta, or in the
early cases "aerodromes", are integral to the subjact-matter
of aeronautics. Johannesson itself dealt with the location of
an aerodrome in Manitoba.

[36] Thus, the entire redevelopment of Pearson airport -- not
just the airside development project, but also the terminal
development project, the infield development project and the
utilities and airport support project -- comes under the
aeronautics power.

[37] Mississauga's second argument is that the Omntario
building code regime atill applies because that regime does mnot
impair or interfere with the redevelopment of Pearson Airport.
This argument goes to the heart of this appeal because it
raises the application of the interjurisdictional immunity
principle in Canadian constitutional law.

[38] The Building Code Act is valid provincial legislation
under a. 92(13) of the Constitution Act, 1867, which gives each
provincial legislature exclusive juriadiction to make laws in
relation to "property and civil rights in the province". The
Ontario Building Code has been validly passed under the
Building Code Act. Normally, a valid provincial law of general
application, such as the Building Code Act, may validly affect
a federal matter. But the courta have carved out an important
exception to this general rule. This exception is the
interjurisdictional immunity principle, or as Beetz J. termed
it in Québec (Commiamsjion de la sant& et de la sécurité du
travail) v. Bell Canada, [1988] 1 S.C.R. 749 at p. 859, 51
D.L.R. (4th) 161, "the inapplicability of provincial
legislation rule": see also P.W. Hogg, Congtitutional Law of
Canada, looseleaf ed. (Toronto: Carswell), vol. 1, at pp. 15-25
to 15-33; Ordon Estate v. Gral, [199%8] 3 S.C.R. 437 at pp.
496-98, 166 D.L.R. (4th) 193.

[39] The interjurisdictional immunity principle holda that "a
basic minimum and unassallable content" must be assigned to
each head of federal legislative power. Because federal
legislative power is exclusive, provincial laws cannot affect
that essential core. A provincilal law, valid in most of its
applications, must be read down not to apply to the core of the
excluslve federal power. The application of this principle
differs from the paramountcy doctrine in that it does not
require conflicting or inconsistent federal legislation, or
even the existence of federal legislation.



[40] The interjurisdictional immunity principle has its roots
in a Privy Council case decided a century agoe: Canadian Pacific
Railway v. Notre Dame de Bonsecours, [189°] A.C. 367, 68
L.J.P.C. 54 (P.C.). In that case, the Privy Council held that
the Province of Quebec could not regulate the construction of a
ditch alongside a federal rallway because Parliament had the
"exclusive right to preacribe regulations for the
construction, repair and alteration of the railway and for its
management". Bonsecours has never been doubted and has been
approved of many times by the Supreme Court of Canada, most
recently in Ontario v. Canadian Pacific Ltd., [1995] 2 S.C.R.
1031, 125 D.L.R. (4th) 385.

[41] What then is the test for interjurisdictional immunity?
Mississauga says that the test is whether the provincial
legislation impailrs or interferes with a federally regulated
enterprise or undertaking, and it peints out that the
applications judge made no finding of impairment or
interference. But that is the wrong test. The Supreme Court of
Canada no longer uses the language of "impairs” or “interferea"
or "paralyzes" or "sterllizea”. Instead, the Supreme Court has
posited a much broader tegt of immunity or exclusivity. If a
provincial law affects a vital or essential or integral part of
a federally regulated enterprise, then the otherwise valid
provinecial law does not apply teo that enterprise. The Supreme
Court of Canada approved of this broader test of
interjurisdictional immunity in the Quebec minimum wage case,
Québec (Commission du salaire minimum) v. Bell Telephone Co. of
Canada, ([1866] S.C.R. 767, 59 D.L.R. {(2d) 145. Because Bell was
an inter-provincial undertaking and the provinei al minimum
wage law would affect a vital part of its operation, the court
held that the law did not apply. Writing for the court,
Martland J. =said at p. 774:

On the other hand, a statute which deals with a matter
which, apart from regulatory legislation, would have been the
subject matter of contract between employer and employee,
e.g., rates of pay or hours of work, affacts a vital part of
the management and operation of the undertaking to which it
relates. Thisz being so, if such regulation relates to an
undertaking which is within 8. 92(10) (a), (b) or (c), in my
opinion it can only be enacted by the fedaral parliament.

{42] In a trilogy of cases in 1988, the Supreme Couxt
reaffirmed that whether a provincilal law affects a vital part
of a federal enterprise ia the teat for interjurisdictional
immunity: Alltrans Expresa Ltd. v. British Columbia (Workers!
Compensation Board), [19BB] 1 S.C.R. 897, 51 D.L.R. (4th) 253;
Canadian National Railway Co. v. Courtoig, ([1588] 1 S.C.R. 868,
51 D.L.R. {(4th) 271 and Québec (Commigsion de la santé et de la
gécurité du travail) v. Bell Canada, supra. In Bell Canada
(1988), the court held that an order made under provincial
health and safety legilslation assigning a pregnant worker away
from a video display terminal could not apply to a federal
undertaking. Although an order concerning a single employee
could hardly "impair" Bell Canada's operations, the Supreme
Court said that impairment was not required. The provincial law
could not apply because by depriving Bell Canada of part of its
workforce, the law affected a vital o r egsgential part of Bell
Canada's undertaking. Beetz J. made this clear at pp. 856-57:



Appellants and the Attorney General of Quebec argued in the
case at bar that the re-assignment of a pregnant worker would
not impair the undertaking, especially as the pregnant worker
would eventually have to leave her work in any case, at least
temporarily. I am quite prepared to admit that the exercise
of this right by a pregnant worker would not go so far as to
impair or paralyze the undertaking. However, given that it
deprives the undertaking of part of its work force in the
long distance communication sector regquiring the aid of an
operator, I would not be ready to concede that such a right
of re-assignment does not by its very nature affect a vital
or essential part of the Bell Canada undertaking.

[43] Beetz J. did discuss how a provincial law could "impair
the operations and functioning of federal undertakings"
because, as he put it "if the application of a provincial
statute to a federal undertaking has the effect of impairing or
paralyzing it, that a fortiori is an almost certain =ign that
such application bears upon the specifically federal nature of
the undertaking and conatitutes an encrcachment on the
exclusive legislative authority of Parliament". Nevertheless,
to find that a provincial law does not apply to a federal
undartaking "it is sufficient that the provincial statute
. . . affects a vital or essential part of that undertaking,
without necessarily going as far as impairing or paralyzing it"
(at pp. 859-60). .

[44] The Supreme Court of Canada has qualified this broad
test in one important way and that qualification does require
impairment. The gqualification does not, however, apply in this
case. In Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1
S.C.R. 927, 58 D.L.R. (4th) 577, the Supreme Court drew a
distinction between the direct and indirect effect of a
provincial law on a federal undertaking. If a province seeks to
apply its law directly to a federal undertaking -- the usual
case -- the provincial law will not apply if it affects a vital
part of that undertaking. If, however, a provincial law only
indirectly or incidentally affects a federal undertaking, it
will apply unless it impairs, paralyzes or sterilizes the
undertaking.

[45] Thus, in Irwin Toy, the Supreme Court held that a Quebec
law prohibiting advertising directed at children could apply to
televigion advertising even though television broadcasting is a
fedarally regulated undertaking and advertising is a vital part
of the operation of that undertaking. The Supreme Court
reasoned that because the prohibition on advertising did not
apply directly to the broadcasters who were operating the
federal undertaking -- indeed, that it could not de -- but only
to advertisera in Quebec, the effect on the federal undertaking
was indirect or incidental. In Air Canada v. Ontario, supra, at
p. 605 8.C.R., p. 212 D.L.R., Iacobucci J. summarized this
qualification: "The federal power to make laws touching on a
vital part of a fedaral undertaking ig exclusive . . . However,
a provincial law that does not purport to caontrol an
undertaking directly will be invalid only 1if it impairs,
sterilizes or paralyzes that undertaking".

[46] The qualification discussed in Irwin Toy does not apply
in this case. Here, Ontario’'s building code regime would not
merely affect Pearson Airport indirectly or incidentally.



Migeissauga is attempting to control an aeronautics undertaking
directly by applylng the Ontarioc building code regime to the
redevelopment of the ailrport.

[47] Thua, Mississauga's first submisslon turns on whether
Ontario's building code regime would affect a vital part of the
redevelopment at Pearsan Alrport. In my view, 1t undeniably
would, and for that reason the QOntario regime is
¢constitutionally inapplicable to the redevelopment.

[48] Provincial or municlpal lawa that seek to regulate the
physical structure of airports and airport bulldings will
affect a vital or intagral part of an aeronautica undertaking.
The Supreme Court of Canada emphasized this point in
Construction Montcalm Inc. v. Minimum Wage Commission, {1979] 1
S.C.R. 754, 93 D.L.R. (3d) 641, a case heavily relied on by
MacPherson J. In Comnstruction Montcalm, the majority of the
court held that Quebec's Minimum Wage Act applied to the
employees of a private company, which was building the runways
at Mirabel Airport under a contract with the federal Crown.
Writing for the majority, Beetz J. held that although
provincial laws that concern "the mode or manner of carrying
out deciszsions in the act of congtructing the airport" can apply
to airports, those that concern whether and where to build an
airport, its design, its dimensionsg and the material to be uased
in its bulldings cannot (at p. 771). Beetz J. wrote at pp.
770-71:

The counstruction of an airport is not in every respect an
integral part of aeronautics. Much depends on what is meant
by the word "construction". To décide whather to build an
airport and where to build it involves aspects of ailrport
construc¢tion which undoubtedly constitute matters of
exclusive federal concern: the Johannesson case. This is why
decisions of this type are not subject to municipal
regulation or permission: the Johannesgsgon case; City of
Toronto v. Bell Telephone Co., [[1505] A.C. 52]; the result
in Ottawa v. Shore and Horwitz Construction Co. [(1960), 22
D.L.R. (2d) 247] can also be justified on this ground.
Similarly, the design of a future airport, its dimensiomns,
the materials to be incorporated into the various buildings,
runways and structures, and other similar specifications are,
from a legislative point of view and apart from contract,
matters of exclusive federal concern. The reason is that
decisions made on these subjects will be permanently
reflected in the structure of the finished product and are
such ag to have a direct effect upon its operational
qualities, and therefore, upon its sguitability for tha
purposes af aeronautics.

[49] The Building Code Act and the Ontario Building Code
prescribe the design of buildings, the manner of their
conatruction, the types and quality of matarials to be usad and
when buildings may be altered or demolished. According to
Construction Montcalm, these are the very matters that, for an
asronautics undertaking, lie within Parliament's exclusive
jurisdiction and are immune frem provincial regulation. As
Beetz J. said, decisions on these matters "will be permanently
reflected in the structure of the finished product" and will
"have a direct effect upon ita operational qualities, and,
therefore, upon its suitability for the purpose of aercnautica"



(at p. 771).

[50] If, as Bonsecours held, a province cannot regulate the
conatruction of a ditch alongside a federal railway bacauge to
do so would affect a vital part of a railway undertaking, then
a municipality cannot regulate the physical comstruqtion of
airport buildinge because to do sco would affect a vital part of
an aeronautics undertaking. Thua, MacPherson J. correctly
concluded at p. 33 that "the actual physical structure of
buildings of an airport is part of the protected federal
subject matter of aeronautics."

[51] Miseissauga's third argument tries to distinguish
building code legislation from planning and zoning legislation.
A long line of casea, including several dacisions of this
court, has held uniformly that provincial and municipal
planning and zoning legislation does not apply to airports: see
Johannesson v. Weat St. Paul, supra; Orangeville Airport Ltd.
v. Caledon (Town) (1975), 11 O.R. (2d) 546, 66 D.L.R. (3d4) 610
(C.A.); Walker v. Ontarico (Minister of Housing) (1983), 41
O.R. (2d) 9, 144 D.L.R. (3d) 86 (C.A.): Venchiarutti v.
Longhurat (1992), 8 O.R. (3d) 422, 92 D.L.R. (4th) 544 (C.A.).
Missisgauga argues that the Building Code Act differs from
planning and zoning legislation because its subject-matter is
the safaty of buildings, not land or property development.
MacPherson J. rejected this argument and s¢ do I. As he said at
p. 21: ", . ., the subject matter of the Act 1s bulldings and
the land on which they are placed",

[52] The recent Home Puilders' case in the Supreme Court of
Canada confirms that the aubject matter of the Building Code
Act and the Development Charges Act is land development:
Ontarioc Home Buillders' Assn. v. York Region Board of Educaticen,
(19961 2 S.C.R. 929, 137 D.L.R. (4th) 449. Iacobucci J.
wrote at p. 966 that the Planning Act, including the scheme of
education development charges imposed under the Development
Charges Act, "is one component ¢of a comprehensive regulatory
scheme governing land development in Ontario, compriged of at
least nine difference statutaes". One of those statutes is the
Building Code Act. Therefore, tha Buillding Code Act and the
Development Chargee Act stand on the same conatitutional
footing as provinelal planning and zoning legislation. None of
this legislation applies to the construction of airport
buildings.

[{53]) If any confirmation of thia proposition were needed, it
cames from Construction Montcalm. In the passage quoted above,
Beetz J. approved of an Ontario trial decision, Ottawa v. Shore
and Horwitz Conatruction Co. (1960), 22 D.L.R. (2d) 247 (Ont.
H.C.J.). In that case, Donnelly J. held that a construction
company building barracks at Rockcliffe Alrport in Ottawa was
not required to obtain a municipal building permit because the
barracks were to be built on federal Crown land. In
Construction Montcalm, Beetz J, commented that the resgult in
Horwitz Construction was also justified on the ground that the
building of barracka "involves aspects ¢of airport construction
which undoubtadly constitute matters of exclusive federal
concern . . . not subjJect to municipal regulation or
permission" (at p. 770). In ghort, requiring & municipal
building permit for the conatruction of an airport building
affecta a vital or integral part of an aeromnautics undertaking.



[54] Mississauga's last and alternative argument is that not
all of the new buildings at Pearson Airport are integral to an
aeronautics undertaking; those buildings that are not are
gubject to Ontario's building code regime. Missizsauga contends
that MacPherson J. erred in not examining each building
separately. This contention has no merit. MacPherson J. found
that the entire redevelopmant was required for the operation of
a modern international alrport. The new air traffic control
tower ~- the "brains" of the civil alr navigation eystem -- is
g0 obviously eassential to the operation of Pearson Airport,
that I have trouble understanding why Mississauga sued Nav
Canada in this litigation. But the vrest of the redevelopment
project, ineluding the new pasasenger terminal to replace
Terminals 1 and 2, is also a vital or integral part of the
operation of the airport. Indeed, Misaslasauga did not suggest
one building in the redevelopment that was not eagsential for an
international airport with the expected passe nger and cargo
volume of Pearson Airport.

[55] Therefore, MacPherson J.'s finding that the entire
redevelopment was essential for the operation of the airport
and his refusal to embark on a building-by-building analysis of
whether the Ontario building code regime applied were entirely
reagsonable and are entitled to deference in this court.

[56] For all of these reasons, I conclude that MacPherson J.
did not err in holding that "the application of Mississauga's
building code regime to the demolition, alteration and
construction of buildings in the redevelopment project at
Fearson Airport would intrude into the exclusive federal
jurisdiction over aercnautics" (at p. 36). Thia conclusion is
sufficlent to dispose of the constitutional question raised in
this appeal. However, becauge MacPherson J. discussed the
federal undertaking and Crown property issues and all the
parties addressed them in this court, I will deal with them as
well.

2. Did the applications judge err in holding that oOntario's
building code regime does not apply to the
redevelopment of Pearson Airport because it would
intrude into Parliament's exclusive jurisdiction over a
federal undertaking?

[57) MacPherson J. concluded that Ontario's building code
regime could not apply tc the redevelopment of Pearson Airport
for a second reascon: it would intrude into Parliament's
exclugive jurisdiction over federal works and undertakings.
Miesigsauga submits that he earred in so concluding.

[58] In Johannesson v. West St. Paul, supra, the Supreme
Court of Canada concluded that the peace, order and good
government clause gives the federal government exclusive
legislative authority over aeronautics. However, the federal
government can also assert jurisdiction because of Parliament's
exclusive legislative authority to make laws in relation to a
federal work or undertaking under a. 52(10) (a) of the
Constitution Act, 1867. Seaction 92(10)(a) is the usual basis
for Parliament's assertion of exclusive jurisdiction over our
various modes of national transportation and communication. It
provides:



92, In each Province the Legiglature may exclusaively . .

10. Local Works and Undertakings other than such ag are of
the focllowing Classges: --

(a) Lines of Steam or other Ships, Rallways, Canals,
Telegraphs, and other Works and Undertakings
connecting the Province with any other or others of
the Provinces, or extending beyond the Limits of
the Province.

[59) In Construction Montcalm, Beetz J. at p. 770 observed
that Mirabel Airport formed part of a federal undertaking:

The issue was als¢ discussed as 1f the Mirabel airport were

a faderal work or undertaking, and it could indeed be argued
that an international alrport is a work which forms part of

an undertaking connecting a province with a foreign country

or extending beyond the limits of a province.

[60] Unquestionably, Pearson Airport, which ias an
international airport, also forms part of a federal work or
undertaking under s. 92(10) (a). It matters not that the airport
is located in one province: its air navigation system is
integrated with facilitiles, services and staff across Canada
and internationally. The airport playas a crucial role in
Canada's national aviation system. Indeed, if it were removed
from our national aviation system, air travel both within
Canada and to and from other countries would be fundamentally
altered: see Alberta Government Telephones v. C.R.T.C., [1989]
2 8.C.R. 225, 61 D.L.R. (4th) 193. Pearaon Ailrport, including
its air mavigation system and air traffic control tower,
therefore forms part of "a work or undertaking connecting the
province with any cother province or extending beyond the limits
cf the province" under s. 52(10) (a).

[61] It makes no difference whether Parliament's exclusive
Jurisdiction over airporta and airport bulldings lies under its
power to make laws for the peace, order and good government of
Canada, or under its power over federal undertakings. The
principles governing the applicability of Ontario's building
code regime are the same. The regime does not apply because it
would affect a vital or integral part of a federal enterprise.
Therefore, I agree with MacPherson J.'s conclusion at p. 37:

My concluaion is, therefore, the same as it was on the
aeronautics issue. The applicatlon of Mississauga's building
code regime to the demolition, alteration and construction of
buildings in the redevelopment project at Pearson Airport
would intrude into exclugive federal jurisdiction over
federal workas and undertakings.

3. Did the applications judge err in holding that Ontarioc's
building code regime does not apply to the
redevelopment of Pearson Ailrport because it would
intrude into Parliament's exclusive jurizdiction over
federal Crown property?

[62] Section 91(1A) of the Constitution Act, 1867 gives
Parliament exclusive legimslative authority over the public debt



and property. The federal Crown owns all the land at Pearson
Airport. Therefore, MacPherson J. concluded at p. 27 that "the
application of Mississauga's bullding code regime to the
demoslition, alteration and construction of bulldings at Pearson
Airport would intrude into exclusive federal jurisdiction over
federal public property."

(63] I agree with this conclusion. The governing principle is
that s. 91(1A) is a subject-matter limitation on provincial
legislative power. As Beetz J. paid in Construction Montcalm at
p- 777:

The enumeration of exclugive federal powers in s. 91 of the
Constitution, including the power to make law in relation to
the public¢ debt and property, operates as a limitation
ratione materiae upon provincial juriasdiction, not as a
territorial limitation.

Provincial laws, such as building code statutes, whose very
subject-matter is land or property development, cannot apply to
federal Crown property. Constitutionally, a municipality cannot
require that buildings c¢onstructed on federal property, puch as
Pearson Alrport, be built to municipal standards.

[64] Missiasauga put forward four arguments why the Building
Code Act -- and therefore the City's development charges by-law
-- applien to the redevelopment of Pearson Airport. First, land
leased from the federal Crown is no longer federal public
property; second, the ground lease between the Government of
Canada and the GTAA deems the new buildings at Pearson Airport
to be the property of the GTAA; third, the GTAA and Nav Canada
are not a federal enclave irmmune from provincial laws; and
fourth, Ontario's building code regime can apply because it
will not "sterilize or affect a Crown real property interest”,.
I will deal briefly with each of these arguments.

(65] Under the ground lease between the federal Crown and the
GTAA, the GTAA has leased the land at Pearson Airport for 60
vears. Similarly, under the Pearson contrcl tower leasge, Nav
Canada has leased the land for the control tower for 60 years.
Migsisgsauga submits that land leased from the federal Crown is
no longer federal public property under a. 91(1A). This
submission clashes with both principle and authority.

[66] Property under s. S51(1lA) means property in its broadest
sense, It includes partial interests such as the federal
Crown's reversionary interest in the land at Pearson Airport.
Federal property ceases to be within tha exclusive juriadiction
of Parliament under s. 91 (1A) only when it 1is transferred to
another person by the conveyance of a fee simple. This has not
happened here: see G.V. La Forest, Natural Resources and Public
Property under the Canadian Conatitution (1969), pp. 134-35. In
this case, the federal Crown still holds title to the land. It
hag a continuing property interest in the land. Migaissauga
seeks to prescribe standards for the conatruction of new
buildings on this land. Its inspectors have the power to order
the alteration or even demolition of a building. Thus, the
federal Crown's property intereat la necesaarily affected by
Ontario's building code regime.

[67] The decision of the Supreme Court of Canada in Spooner



0ils Ltd. v. Turner Valley Gas Conservation Board, [1933]
5.C.R. 629, [1933] 4 D.L.R. 545, stands directly against
Mississauga's poasition. Spooner 0ils holds that provincial
legislation cannot restrict the rights of lessees of federal
property, any more than if the federal Crown itself occupied
the property. In that case, Spooner Oils leased land in Alberta
from the Governmant of Canada under a lease that gave it the
right to mine petroleum and natural gas. In 1932, Alberta
pasaed a statute that subjected Spooner 0ils's operations to
the control of a provincial board whose duty was to limit the
production of natural gas from the land. The Supreme Court of
Canada relied on s. 91(1lA) to hold that the provincial statute
could not apply to the lassee Spooner 0ils. Duff C.J. wrote
that it mattered not "that, by the lease, an interest in the
tract has passed to the lessee" (at p. 643). The provincial
legislation still encroached on the exclusive juriasdiction of
Parliament under s. 91(1a) (at pp. 643-44):

Nor is it material that, by the lease, an interest in the
tract has passed to the leasee., The Dominion Lands Act, and
the Regulations enacted pursuant to it, give statutory effect
to plans for dealing with Dominion public lands, including
lands containing petroleum and natural gas, which, it must be
asgumed, were conceived by Parliament, and the authorities
nominated by Parliament, as calculated to serve the general
interest in the development and exploitation of such lands
and the minerals in them. It is not competent to a provincial
legislature pro tanto to nullify the regulations., to which
Parliament hag given the force of law in execution of such
plans, by limiting and restriceting the exercise of the rights
in the public lands, created by such regulations in carrying
the purpose of Parliament into effect. Indeed, an
adminiastrative order, which the legislature has professed to
endow with the force of statute, directed agalnst a tract of
public land, the property of the Dominion, held by a lessee
under the Regulations of 1910 and 1311, and which professed
to requlate the exercisge, by the lessee, of his right to take
gas and patroleum from the demised lands, would truly be an
attempt to legislate in relation to a subject reserved for
the exclusive legislative jurisdiction of the Dominion by s.
91 (1), "The Public * * * Property" of the Dominion.

[68] Admittedly, the provincial legislation in question in
Spocner Oils was aimed at the lessee, while the Building Code
Act is not aimed at the GTAA or Nav Canada, but is a provincial
law of general application, However, this distinction makes no
constitutional difference. In both cases, the provincial law
would affect and thua cannot apply to federal property.

[63] Many casea, including several dealing with airport
buildings located on federal property, have applied the
principle in Spooner 0ils. Almost without exception, these
cases have held that provincial and municipal land use and
praperty development laws do not apply to federal property.
whether the Crown has leased the property or not. Whether the
building is to be erected by a private contractor or by a
lessea, a municipal building permit is not required: mee Ottawa
v. Shore and Horwitz Construction Co., supra; Delta v. Aztec
Aviation Group (1885), 28 M.P.L.R. 215 (B.C.S.C.);
International Aviation Terminals (Vancouver) Ltd. v. Richmond
(Township) (1992), 89 D.L.R. (4th) 1, 65 B.C.L.R. (2d) 145



(C.A.).

{70] In support of its submission that Ontario's building
code regime should apply to Pearson Alrport, Mississauga relies
on the case law under s. 125 of the Constitution Act, 1867.
Section 125 states that "No lands or property belonging to
Canada or any province shall be liable to taxation”. This
section confers immunity from a tax charged on Crown property
or on the Crown itself in respect of its property but not on
private persons who have some interest in Crown land. Thus, the
case law has held that s. 125 does not prevent the province
from taxing a leasee of federal property or the lessee's
leagsehold interest.

[71] This case law does not assist Miasismsauga. In
determining whether provincilal tax legislation ocffends s. 125,
the overriding question is whether the legislation affecta the
federal Crown's propaerty interest. If the province taxes only
the lessee's interest and not the federal Crown's interest,
then the federal property interest is likely not affected and
the provincial law will not offend s. 125: see B. Laskin,
Canadian Constitutional Law, 3d rev. ed. (Toronto: Carswell,
1969%9), pp. 767-68. By contrast, s. 91(1A) does apply to leased
federal Crown land. The Crown has a continuing property
interest in the leased land, which would be affected by
provincial property development legislation.

[72] Missismauga's second reason why Ohtarie's building code
regime applies i1a that the ground lease deema any new buillding
at Pearson Airport to be the GTAA's property during the term of
tha lease. Section 3.10.01(a) of the ground lease asets out this
deeming provision:

3.10.01 The Landlord and the Tenant agree that

(2) any New Facility and any addition to, improvement to,
alteration of or replacement of any Existing Facility
which may be constructed upen the Lands from time to
time are and shall be fixtures to the Lands and are
intanded to be and shall become the absoclute property
of the Landlord upon the expiry or early termination of
this Lease without any payment being made therefor,
free and clear of all mortgagas, charges and
encumbrances, but ghall be deemed, as between the
Landlord and the Tenant tc be the separate property of
the Tenant and not of the Landlord, during thls lLease.

[73] The deening provision between the landlord (the federal
Crown) and the tenant (the GTAA) affactse certain rights of the
parties between themselves. Hawever, this provision cannot
affect the rights of third parties, nor, more importantly, can
it affect the legal status of new buildings as federal preoperty
for constitutional purposes. Buildinga constructed on leased
land become part of the property of the landlord leased to the
tenant. The parties cannot by agreement change this result. By
law, this result occurs automatically: see Anger and
Honsberger, Law of Real Property, 2d ed. (1%85), vol. 2, at pp.
1011-12; and Malluish (Inspector of Taxes) v. B.M.I. (No. 3)
Ltd., [1996] 1 A.C. 454 (H.L.).

[74] Morecver, several provisions of the ground lease confirm



that the GTAA has only a leasehold interest in new buildings at
Pearson Airport. For example, s, 3.01.01 provides that ". . .
the Landlord hereby leases to the Tenant the Demised Premises .
. .". "Demigsed Premiges" is defined in s. 1.01.01 of the
ground lease to include "collectively the Lands, any Existing
Facllity, any New Facility, any other building, improvement or
structuxe now or hereafter located on the Lands . . .". The
federal Crown has simply leased Pearson Alrport to the GTAA.
The lease includea any new bulldings conatructed during the
leage term. Thus the deeming provisgion in s. 3.,10.01(a) of the
ground lease does not sgupport Misaiassauga's position.

[75] The terms of the ground lease provide an additional
reason why Ontario's building code regime does not apply to
Pearson Airport. Section 14.02(e) of the ground lease cobligates
the GTAA to negotiate in good faith a municipal~authority
agreement with Mississauga covering "such agreed upon
provincial and municipal construction and other codes,
regulations and by-laws of general application . . .". Failing
agreement, however, under 8. 14.03.04 of the ground leaae, any
new facilities constructed or any existing facilities altered
at Pearson Airport must comply with the Nationmal Building Code
and the National Fire Code. Under s. 14.03.10, the GTAA must
obtain an independent architect or engineer to certify that all
congtruction substantially accords with these national codes.
The GTAA has not concluded an agreement with Mimsissauga.
Therefore, the national codes and the independent review by an
architect or engineer, not the provincial building code regime,
govern construction o £ the new airport buildings.

[76] In Spooner Oils, the Supreme Court egaid that if a
provision of a lease from the federal Crown conflicts with
provincial legislation, the provision in the federal Crown's
lease prevails. Here, a confliect does exist between the ground
leage and the Building Code Act. Even if the equivalency
provision in 8. 9 of the Ontarioc statute could eliminate any
conflict between Ontario's Building Code and the national
codeg, the enforcemant reglmes conflict. Enforcement under
Ontario's Building Code Act and Building Code is inconsistent
with the independent review mechanism in s. 14.03.10 of the
ground lease.

[77] Mlssaissauga's third argument is that the GTAA and Nav
Canada are not a federal enclave immune from provincial
legislation. This proposition is undeniably correct. The
majority decision in Construction Montcalm demonsgtrates that
some provincial lawe apply on federal property. In that case,
provineial labour legislation was held to apply to employees of
a private company doing construction work on federal property
under a contract with the federal Crown. However, the
provincial legislation did not affect the Crown's property
rights. Here, Ontario's building code regime does affect the
Crown's property rights at Pearson Airport. The provincial
regime seeks to regulate the very use and development of the
property. For this reason, it invades Parliament'a excluazive
jurisdiction under s. 91(1A): see D. Gibson, The Federal
Enclave Fallacy in Canadian Constitutional Law (1976), 14 Alta.
L.R. 167 at p. 173.

[78] Misailssauga's fourth argument ia that the Ontario
building code regime applies to thg redevelopment becausge it



doea not "starilize or affect a Crown real property interest".
This argument has no merit. Aas I have already said, the federal
Crown hag & continuing property interest in Pearson Airport,
which would be directly affected by Ontario's building code
regime. Again, Spooner 0Oils is binding authority against
Missigsauga's argument.

[79] For these reasons, I would ncot give effect to this
ground of appeal.

4. Did the applicationa judge err in holding that
Mississauga had no standing to claim that the GTAA was
not entitled to apply the National Building Code under
8. 14.03 of the ground lease between the federal Crown
and the GTAA?

[80] As I discussed earlier, 8. 14.02 of the ground lease
obligates the GTAA to negotiate in good faith a municipal-
authority agreement with Mississauga. Such an agreement
could provide for the application of the Ontario Building Code.
But if Mississauga and the GTAA cannot reach an agreement, then
under s. 14.03.04 of the ground lease the National Building
Code and tha National Fire Code apply to conatruct;on at
Pearson Airport.

[81] Because tha GTAA has not concluded a municipal-authority
agreement with Migslasauga, it has relied on the national
codes. Misgsissauga contends that the GTAA is not entitled to do
8o because it has breached its obligation to negotiate in good
faith. Whether the GTAA haa negotiated in good faith ia
disputed. The GTAA says 1t has. So too does the federal Crown.
Misgissauga says it has not. However, the ground lease is a
contract between the federal Crown and the GTAA. Misaissauga is
not a party to it. MacPherson J. therefore held that
Mipsisgauga did not have gtanding to claim that the GTAA had
breached iter covenant to negotiate in good faith. I agree with
him.

{82] The ordinary rule is that a stranger to a contract
cannot claim a right under that contract. This privity rule has
exceptions but Mississauga has not relied on any of them. I can
do no hetter than quote the words of MacPherson J. at p. 40:

There are exceptions to the privity doctrine. A contract may
confer enforceable rights upon a third party in three
situations -- where a party te a c¢ontract haa acted as an
agent for the stranger in acquiring the contractual rights,
where a party to the contract has congtlituted himaelf trustee
of the contractual rights for the benefit of the stranger,
and where employeas of a party to the contract were clearly
intended to receive the benefit of an exclusion of liability
relating to their employer in circumstances where the
"employees were acting in the course of their duties for that
employer on matterg under the contract: see Greenwood
Shopping Plaza ([Ltd. v. Beattie, [1980] 2 S.C.R. 228, 111
D.L.R. (3d) 2571 and London Drugs Ltd. v. Kuehne & Nagel
International Ltd., [1992] 3 8S.C.R. 299, 97 D.L.R. (4th) 261.
Mississauga doez not attempt to bring itself within any of
these exceptions.

[83] I would not give effect to this ground of appeal.



5. Did the applicationg judge err in refusing to grant a
dec¢laration that Mississauga is entitled to "fair,
reasonable and equitable compengation" for its capital
costs connected with the redevelopment of Pearson
Airport?

[84] Migsiasauga advanced an alternative argument for the
recovery of the capital costs it claims to have incurred in
providing municipal sarvices to Pearson Airport. If it cannot
recover development charges under its by-law, it contends that
it is entitled to recover its capital costs at common law. It
seeks a declaration that it is entitled to "fair, reasonable
and equitable compensation" for the capital costs asscciated
with the redevelopment of Pearson Airport.

{85] MacPherson J. refused this declaration for two reasons.
He found no common law obligatien to pay; and he held that
Mississauga had another remedy, an application for a grant in
lieu of taxes ("GILT") under the federal Municipal Grants Act,
R.S.C, 1985, c. M-13. I agree with both of his reasons for
raefusing Mississauga declaratory relief.

[86] The common law obligation to pay fair compensation for
gervices provided has its roots in Dominion of Canada v. City
of Levia, [1919] A.C. 505 (P.C.). In that case, the Privy
Council held that though a federal government building could
not be taxed by a municipality, the federal government was
nonetheless required to pay a "fair and reasonable price" for
water supplied to the buillding by the e¢ity council (at p. 510).
Recently, the British Columbia Court of Appeal applied Levia to
impose a common law duty on municipalities to supply available,
eggential public services to two Indian bands in exchange for a
reagsonable fee: Tagawwassen Indian Band v. Delta (City) (1997),
143 D.L.R. (4th) 672, 37 B.C.L.R. {3d) 276 (C.A.).

[87] The obligation imposed on the Crown in Levis to pay a
falr and reascnable fee applies to "merchantable commoditieg"
such as water, or to services. MacPhergon J. found aa a fact
that as customers of Mississauga tha GTAA and Nav Canada "have
paid, and will continue to pay, for any commodities or services
they purchase" (at p. 38). In this case, however, Mississauga
wants to extend Levis by imposing an cobligation on the federal
Crown to pay the capital costs of providing municipal services.
In substance, it seeks an amount for capital costs equivalant
to the development charges it has levied on the GTAA and Nav
Canada. .

[88] The principle underlying Levis does not apply to this
kind of charge. A development charge is a form of tax or a
requlatory charge on land development. It is not a payment for
gpecific services or for merchantable commodities. Indeed, this
court has held that a development charge is not even collected
to defray the capital costs attributable to a particular
development. A development charge bears no relationship to the
value to the developer of the capital expenditure it ia intended
to offset. I therefore see no justification for extending Levis
to require payment of capital costs and, in effact, to permit
Mississauga to recover its development chargea at common law:
gee Ontario Home Builders' Assn. v. York Regional Board of
Education, supra, at pp. 977-78; Ontario Cancer Treatment and



Research Foundation v. Ottawa (City) (1998), 38 O.R. (3d) 224,
157 p.L.R. (4th) 38 (C.A.); Westbank First Nation v. British
Columbla Hydro and Power Authority, [1999] 3 S.C.R. 134, 176
D.L.R. (4th) 276.

[89] The second reason why the declaratory relief acught by
Mississauga should he refused is that Mississauga has an
alternative remedy under the Municipal Grants Act. The
Government of Canada has recagnized that where it iz immune
from provinclial or municipal legislation, it may still benefit
from provincial and municipal sgervices, and therefore should
bear its fair share of the cost of those services, Parliament'sa
enactment of the Municipal Grantas Act is a measure of
cocperative federalism. Under s. 3(1l) of the Act, Misasissauga
may apply to the Minister of Public Works and Government
Services for a grant in lien of a "real property tax" or a
"frontage area tax in respect of faderal property" within
its boundaries. Pearson Airport is a federal property within
Migsis=auga's boundaries. Real property taxes and frontage area
taxes are defined in 8. 2(1) of the statute to include any tax
"in the nature of a development tax". Undoubtedly, a
development tax includesa development charges under the
Development Charges Act. Thus, Missizsauga can apply for a GILT
to cover its development charges for the redevelopment of
Pearson Airport.

[50] Indeed, the federal statutory scheme contemplates GILT
payments instead of development chargeas for Pearson Airport.
Section 3(1l) (1) of the Municipal Grants Regulations, 1980, SOR/
81-29, designates any real property owned by the federal
Crown and leased to a "designated airport authority”, such as
the GTAA, to be "federal property" for the purpose of the
Municipal Grants Act. Further, =2. 5.04.01(a) of the ground
lease requires the GTAA to make payments to the federal
government t¢o allow the government to make granta in lieu of
"real property taxes" to municipalities. Real property taxes
are defined in s. 5.01.01 of the ground lease to include "all

taxes . . . and development chargesa, whether general or
special, ordinary or extraordinary, foreseen or unforesean, of
every nature or kind whatscever. . .". Obviously, GILT payments

under the Municipal Grants Act were intended to replace the
development charges Mississauga now seeks to extract.

[91] Mississauga argues that GILT payments are discretionary.
Therefore, it has no guarantee of receiving a grant, let alone
the full amount of its development charges. Theae arguments
ring hollow. Even as late as the oral argument before this
court, Mississauga s8till had not applied for a GILT. At the
very least, Migsissauga must resort to the statutory regime
that gpecifically addresses its claim before seeking
discretionary relief from the court. I therefore see no merit
in this ground of appeal.

6. Did the applications judge err in refusing to grant
Mississauga a declaration that it i=s not regquired to
provide fire and emergency services at Pearson Airport
unleas the GTAA and Nav Canada are raguired to pay the
development charges levied by Misgissauga?

[92] The GTAA has demignated Mississauga's fire and emergency
gervice the primary reaponse agency for firea and emergencies



at Pearson Airport, and a support agency for fires and
emergencies in airplanes. Misgsissauga submits that the GTAA can
only claim the benefits of these services if it is willing to
accept the burden of Ontario's building code regime, which
includes the payment of development charges. Although the GTAA
now pays for the operating costs of these services, Mississauga
contends that the redevelcpment of Pearson Airport will add to
the capital costs of providing the services. These increased
capital costs, Mississauga contends, should be borne by the
GTAA and funded by tha payment of development charges.

[93] In making this submission, Mississauga relies on the
benefit/burden exception to Crown immunity. This exception
provides that where the Crown invokes the benefits of a law, it
may also be subject to the burdens of that law. Thus, when the
fedaeral Crown seeks to benefit from provincial legislation, it
may find itself subject to that legiaslation: see Sparling v.
Québec, [1988] 2 S.C.R. 1015, 55 D.L.R. (4th) 63.

[94] There are two anawers to Mississauga's submission.
First, I doubt that the benefit/burden exception applies in
this cage and, even 1f it does, Misgsissauga's claim does not
come within it. The benefit/burden principle is an exception to
the ordinary rule that the Crown is not bound by a statute
unleass the statute says so: see Interpretation Act, R.S.C.
1985, ¢. I-21, 8. 17. By accepting the benefits of a statute,
the Crown impliedly waives its statutory immunity. But
interjurisdietional immunity is not a statutory principle; it
is a conatitutional principle. It cannot be waived.

[(85] However, even 1f the benefit/burden exception does
apply, Mlssissauga cannot bring itmelf within it. Miszsissauga
provides fire services under the Fire Protection and Prevention
Act, 1997, 8.0. 1997, c¢. 4. Mlssiszauga argues that the GTAA
cannot accept the benefits of these fire gervices unless it
incura the burdens of the building code regime. But to invoke
the benefit/burden exception, there muat be a
", . . relationship or nexus between the benefit sought to be
taken from a sgtatutory or regulatory provision and the burdens
attendsnt upon that benefit": see Sparling, at pp. 1027-28.
Although the benefit and the burden need not arise under the
same atatute, the "¢rucial question ig whether the two alements
are sgufficiently related so that the benefit must have been
intended to be conditional upon compliance with the
restriction": see Sparling, at p. 1025, Nothing in the Fire
Protection and Prevention Act, 1997 suggests that the delivery
of fire services was intended to be conditional on compliance
with the Ontario building code regime. As MacPherson J. aptly
observed in rejecting Miamsissauga's submission at p. 41:

Does the Migslssauga fire department refuse to attend fires
at the homes of residents who have been slow about shovelling
snow from their walkways in violation of a municipal by-law,
or at a small corner grocery that is late paying its property
taxes? Somehow I doubt it. And what happens in Mississauga
now at a construction site where a Misgissauga building
inspector has found building code violatlons? If there is a
fire, does the fire department refuse to attend? Again, I
doubt it.

[96] The second answer to Missgjigsauga's submission comes back



to the GILT provisions under the Municipal Grants Act. As
MacPherson J. concluded, instead of trying to collect
development charges, Mississauga must firast apply for a GILT
under that Act. Parliament enacted a statutory regime that is
meant to ensure the federal Crown pays lts failr share of the
cogts of provincial and municipal services from which it
benefits, even though it may be immune from the authorizing
provineial legislation. In my view, Mississauga must resort to
this statutory regime. I would therefore refuse the declaration
concezrning fire and emergency aservices sought by Misgslasauga.

F. Conclusion

[97] For theae reasons, I would dismiss the appeal. I would
ordar Mississauga to pay the GTAA and Nav Canada their cosgsts of
the appeal.

Appeal dismissed.



